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3MEr/ORDER

PER GEORGE MATHAN , JUDICIAL MEMBER

This is an appeal filed by the assessee against the Order
passed u/s.263 of the Income Tax Act, 1961, by the Principal
Commissioner of Income-tax-3, Chennai in C. No0.3033/263/PCIT-

3/2016-17, dated 29.03.2017 for the assessment year 2009-10.
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2. Mr.S.Sridhar represented on behalf of the Assessee, and

Mr.S.Bharath represented on behalf of the Revenue.

3. It was submitted by the Ld.AR that the assessee is a
partnership firm, which is doing business of Real Estate and
Construction. It was a submission that assessee had filed its return of
income for the impugned assessment year on 08.09.2009 admitting
Nil" income after claiming deduction u/s.80-IB of the Act. It was a
submission that the assessment u/s.143(3) of the Act was originally
completed on 29.12.2011, which was subject to a revision u/s.263 of
the Act vide order dated 28.03.2014 wherein the Commissioner of
Income Tax-III Chennai had directed the Id. Assessing Officer to
complete the fresh assessment in accordance with law after obtaining
and examining all documents and records relating to the claim of
deduction u/s.80-IB of the Act including those materials, which have
been called for during the course of regular scrutiny assessment
proceedings from the assessee as well as from M/s.Narendra
Properties Ltd. The assessment Order giving effect to the revision
passed u/s.263 of the Act was passed u/s.143(3) r.w.s 263 of the Act
on 30.03.2015 wherein after examining called documents on records
relating to the claim of deduction u/s.80-IB(10) of the Act. It was a

submission that subsequently a notice u/s.263 of the Act dated
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07.11.2016 came to be issued on the assessee, again questioning the
deduction granted to the assessee u/s.80-IB of the Act. It was a
submission that the in response to the notice dt.7.11.2016, assessee
had replied that the issue u/s.80-IB(10) of the Act has been examined
by the Id. Assessing Officer, first in the original assessment passed
u/s.143(3) of the Act on 29.12.2011, and second time, the order
passed u/s.143(3) r.w.s.263 of the Act dated 30.03.2015,0on account of
revision order passed u/s.263 of the Act, by the Commissioner of
Income Tax, and all the issues having been considered by the Id.
Assessing Officer, Sec.263 proposal was clearly based on change of
opinion and was not permissible. The reply of the assessee was not
considered by the Id. Commissioner of Income Tax. It was a
submission that Id. Commissioner of Income Tax again directed fresh
re-assessment by setting aside order passed u/s.143(3) r.w.s.263 of
the Act dated 30.03.2015. It was a submission that the revision
u/s.263 as proposed by the Commissioner of Income Tax, Chennai,
was clearly on the basis of a change of opinion and re-appraisal of the
same facts, which had been considered by the Id. Assessing Officer on
two separate occasions, of which one was on account of revision
u/s.263 on identical issues, revision order passed u/s.263 of the Act is

liable to be quashed.
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4, In reply, the Id.D.R vehemently supported the order of the
Principal Commissioner of Income Tax, Chennai-5. It was a
submission that Principal Commissioner of Income Tax had the powers
to revise any order u/s.263 of the Act, if the same was found to be
erroneous and prejudicial to the interests of the Revenue. It was a
prayer that the order of the Principal Commissioner of Income Tax was

liable to be sustained.

5. We have considered the rival submissions. At the outset, it
is to be appreciated that the order of assessment can be revised when
both the conditions are met, first being the order is erroneous, and the
second being the order is prejudicial to the interests of the Revenue.
The view of the Revenue seems to be any order granting deduction to
an assessee is prejudicial to the interests of the Revenue. We are not
in agreement with this view, in so far as, if the Act provides for
granting a particular benefit or deduction to an assessee, the granting
of such deduction or benefit to the assessee cannot be deemed as
prejudicial to the interest of the Revenue. One has to take out of one's
mind that the granting of statutory deduction is an erroneous order
prejudicial to the interests of the Revenue. The issue of the order

being erroneous however needs to be shown. Just a claim that the
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order is an erroneous would not make an order erroneous. What is
the error would have to be specifically pointed out. In the present
case, the Principal Commissioner of Income Tax has raised the issues
that the claim of deduction u/s.80-IB(10) has been made by both the
land owner, being the assessee herein and the Joint Venture Partner,
being M/s.Narendra Properties Ltd. The assessee has categorically
brought to the attention of the Principal Commissioner of Income Tax,
in response to show-cause notice that the decision of the Tribunal vide
order dated 22.11.2012 in the case of SriLakshmi Brick Industries has
dealt with this issue proposed in the revision order and the Bench has
categorically concluded in paras 9 & 10 that the land owner under
similar circumstances would be entitled for the benefit of deduction
u/s.80-IB(10) of the Act in the computation of the taxable total
income. This view has been clearly expressed by the Appellate
Authority and the Id. Assessing Officer has in the course of assessment
followed such view expressed by the Appellate Authority, when
granting the assessee benefit of deduction u/s.80-IB of the Act. Thus
clearly the revision as done by the Commissioner of Income Tax
u/s.263 of the Act is based exclusively on change of opinion, which is
not permissible, when passing a revision u/s.263 of the Act. The Order
u/s.263 of the Act is based purely on change of opinion and the same

being impermissible under the provisions of the section 263, the order
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dated 29/03/2017 passed by the Principal Commissioner of Income
Tax u/s.263 of the Act in the case of the assessee herein stands

quashed.
6. In the result, the appeal of the assessee is allowed.

Order pronounced on 08" October, 2018, at Chennai.
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